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A. L. RUDY, dba RUDY AUTO 
TRANSPORT, 
Plaintiff, 
vs. 
PUBLIC SERVICE COMMISSION 
OF UTAH, Hal S. Bennett, Don-
ald Hacking and Stewart Han-
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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
A. L. RUDY~ dba RUDY AUTO 
TRANSPORT, 
Plaintiff, 
vs. 
PUBLIC SERVICE COMMISSION 
OF UTAH, Hal S. Bennett, Don-
ald Hacking and Stewart Han-
son, its Commissioners, 
Defendants 
Case No. 
7891 
BRIEF OF PLAINTIFF, A. L. RUDY, 
dba RUDY AUTO TRANSPORT 
STATEMENT OF FACTS 
Plaintiff is an applicant for a contract car-
rier permit. Defendants are the Public Service Com-
mission and the respective members thereof. The 
defendants denied the plaintiff a permit to operate 
as a contract carrier of tractors, combines, balers, 
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2 
choppers, corn pickers and other bulky fann nlachin-
ery, for and in behalf of Intermountain Ford Tractor 
Sales Co. of Salt Lake City, Utah, hereinafter called 
Intermountain, between all points within the State 
of Utah. The first three numbered paragraphs of 
the Findings of Fact contained in the defendants' 
Report and Order, Case No. 3779 dated May 19, 1952 
may be used, and are hereby incorporated, as a 
statement of the facts in this case ( R 16, 17, 18, 1 ~J, 
20) excepting, however, the statement therein that 
"a large part of the transportation service performed 
by plaintiff * * * for Intermountain has been per- R 
formed in open violation of the laws of Utah," which C 
we deny. We will show hereinafter that the record 
shows no evidence of any specific violation on the 
part of plaintiff, and the only allusion thereto incli-
cates possible violation for a very brief period and is 
of minor consequence under the circumstances of 
this case. 
All italics are ours. 
STATEMENT OF POINTS RELIED UPOl\ 
POINT NO. I 
THAT THE FINDINGS OF FACT IN THE DE-
FENDANTS' REPORT AND ORDER CONTAIN-
ED FINDINGS ADVERSE TO TI-lE PLAINTIFF 
WHICH ARE NOT SUPPORTED BY THE EVI-
DENCE AND ARE THEHEFORE ARBITRARY 
AND CAPRICIOUS. 
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POINT NO. II 
THE GRANTING OF TI-IE PERlVIIT FOR 
WHICH PLAINTIFF HAS APPLIED WILL NOT 
REDUCE THE BUSINESS OF ANY OF THE 
PROTESTANTS. 
POINT NO. III 
THE GRANTING OF SAID PERMIT WILL 
ALLO\tV PLAINTIFF TO COMBINE THE OP-
ERATIONS OF HIS PRESENT COMMON CAR-
RIER RIGHTS WITH THAT OF HIS PROPOSED 
CONTRACT CARRIER RIGHTS FOR GREATER 
EFFICIENCY AND THE ELIMINATION OF 
WASTEFUL TRIPS OVER OUR HIGHWAYS. 
POINT NO. IV 
SINCE ALL THE CONDITIONS REQUIRED BY 
LAW FOR ISSUING THE PERMIT WHICH 
PLAINTIFF SEEKS HAVE BEEN MET AND 
COMPLIED WITH, THE DEFENDANTS 
ABUSED THEIR DISCRETION BY NOT ISSU-
ING THE SAME. 
ARGUMENT 
POINT NO. I 
THAT THE FINDINGS OF FACT IN THE DE-
FENDANTS' REPORT AND ORDER CONTAIN-
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ED FINDINGS ADVERSE TO THE PLAii'\TIFF 
WHICH ARE NOT SUPPORTED BY THE EYl-
DENCE AND ARE THEREFORE ARBITHAHY 
AND CAPRICIOUS. 
(A) In Paragraph 5 of the defendants Report 
and Order ( R 21) there are Findings of Fact as fol-
lows: "There is no evidence that the public motor 
carriers have not offered transportation service ade-
quate to meet the needs of I nterrnountain and its 
dealers in a reasonably satisfactory rnanner," also, 
"applicant has failed to show any appreciable wYd 
for the proposed service. The contracting shipper 
can obtain reasonably adequate service on its traffic 
without the proposed service," which findings ignore 
a large portion of plaintiff's uncontroverted evidcncl'. 
The fact is, as explained by a number of dealers, 
and two officials of Intermountain, that plaintiffs 
service pertaining to tractors and other bulky farm 
equipment has been and now is much superior to 
the service ever offered or available to them from 
the public carriers. This belief on the part of the 
dealers and Intermountain is strong and pronounced 
and is based on their experience with both types of 
service. vVe submit that the evidence offered by the 
protestants does not conflict with the evidence sup-
porting plaintiff's case but may be explained a11d 
distinguished by analyzing from a nwre pragn1atic 
view the meaning of "adequate service" as applied to 
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the facts in this case. This shall be discussed under 
the following three propositions: 
1. The plaintiff has speciali~ed equipn1ent and 
know-how for successfully loading, hauling and un-
loading tractors which are superior to that of the 
protestants. The equipment consists of a converted 
auto transport trailer capable of hauling eight trac-
tors at once. The advantages of this equipment over 
vans are as follows: (a) It can carry five or six 
more tractors in a haul, (b) the tractors can be tied 
down so that they \vill not move and jostle against 
each other or \Yith other go~ds being hauled-a 
problem constantly present \vhen tractors are carried 
in vans, and (c) it provides facilities which expedites 
the loading and unloading of the tractors. Much the 
same advantages are also present in this equipment 
when compared to a flat bed trailer, except that a 
flat bed can carry three or four more tractors than 
a van. 
The know-how factor is readily seen and under-
stood when one notes the fact that the plaintiff is 
constantly using the specialized equipment in the 
same way day after day and has thus acquired a 
competency and renders a service which is un-
matched by any of the common carriers or other 
available facilities. This is rp.ade evident by the 
experience of the dealers. Mr. Bullen, a dealer at 
Logan, testified (R 223, 224, 230, 231, 233) that 
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because of the competition in this field it is necessary 
that tractors be delivered as free from haulage blern-
ishes and damage as passenger cars and that only 
Intermountain and the plaintiff had offered or fw·-
nished the type of service which competition forced 
him to seek. He testified that the comrnon carriers 
could and did haul tractors, but vvhen they did his 
competitive position constantly suffered by delays 
and the blemished and damaged condition of the 
equipment when delivered. Mr. Snovv, a dealer at 
Roosevelt, testified to the same effect CR UQ) as 
did Mr. Egan, a dealer at Ogden, CR 247. 2..J,8, :2-~n). 
Much emphasi~ to the foregoing is given b)· the 
owner, lVIr. Weir, and the manager, Mr. Hyde. of 
Intermountain- men vvho furnish Ford Tractors 
to' the dealers throughout Utah (R 274, 326, 333~ 
339, 340, 341, 342, 368). 
2. Plaintiff has specialized equipment and 
know-how for successfully loading, hauling and wz-
Zoading heavy farm machinery other than tractors. 
The equipment consists of three tractors equipped 
with winches and portable cranes, which are smne-
times called A frames, and two flat bed trailers. The 
distinctive and exclusive feature that the plaintiff 
offers is the tractor equipped with the A frame, so 
that vvhenever a shipment of large, bulky, heavy 
farm machinery is loaded, hauled and unloaded, the 
A frame is always on hand to be used in the loading 
and unloading operations; for the tractor that is used 
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1 0  
a n y  o f  t h e  p r o t e s t a n t s  h a s  b e e n  " a d e q u a t e "  a n d  t h i s  
c o u r t  c a n  s e t  a s i d e  a n y  o r d e r  o f  t h e  d e f e n d a n t s  w h e r e  
t h e y  h a v e  " a c t e d  a r b i t r a r i l y ,  c a p r i c i o u s l y  o r  u n r e a -
s o n a b l y  i n  d e n y i n g  p l a i n t i f f ' s  a p p l i c a t i o n "  ( U i n t a h  
F r e i g h t  L i n e s  e t  a l  v  P u b l i c  S e r v i c e  C o m m i s s i o n  e t  a l ,  
2 2 9  p  2 d  6 7 5 ,  6 7 7 ) .  
( B )  T h e  f o l l o w i n g  F i n d i n g  o f  F a c t  i s  n o t  s u p -
p o r t e d  b y  t h e  e v i d e n c e :  " A  l a r g e  p a r t  o f  t h e  t r a n s -
p o r t a t i o n  s e r v i c e  p e r f o r m e d  b y  p l a i n t i f f  *  *  *  f o r  
I n t e r m o u n t a i n  h a s  b e e n  p e r f o r m e d  i n  o p e n  v i o l a t i o n  
o f  t h e  l a w s  o f  U t a h . "  
A  s u m m a r y  o f  t h e  o n l y  e v i d e n c e  c o n c e r n i n g  
l a w  v i o l a t i o n  b y  p l a i n t i f f  i s  t h a t  d u r i n g  t h e  y e a r  
1 9 5 1  u n t i l  s o m e t i m e  i n  N o v e m b e r ,  1 9 5 1  p l a i n t i f f  
o p e r a t e d  t h e  e q u i p m e n t  b e l o n g i n g  t o  I n t e r m o u n t a i n .  
I n t e r m o u n t a i n  d i d  t h e  h a u l i n g  b u t  o b t a i n e d  t h e  
p l a i n t i f f  t o  p e r f o r m  t h e  w o r k  f o r  t h e m .  P l a i n t i f f  
h a d  n o t h i n g  t o  d o  w i t h  b i l l i n g  o r  c o l l e c t i n g  f r o m  t h e  
d e a l e r s ,  b u t  w a s  p a i d  f o r  t h i s  s e r v i c e  b y  I n t e r m o u n -
t a i n .  I t  w a s  s u b s t a n t i a l l y  a n d  i n  e f f e c t  I n t e r m o u n -
t a i n ' s  o p e r a t i o n  C R  1 3 9 - 1 4 4 ) .  
T h e n  i n  N o v e r n b e r ,  1 9 5 1  t h e  p l a i n t i f f  p u r c h a s e d  
f r o m  I n t e r m o u n t a i n  t h e  e q u i p m e n t  · w h i c h  h a d  b e e n  
u s e d  b y  I n t e r m o u n t a i n  t o  h a u l  i t s  o w n  f a r m  m a c h i n -
e r y  t o  i t s  d e a l e r s .  A t  t h a t  t i m e .  t h e  p l a i n t i f f  h a u l e d  
f o r  I n t e r m o u n t a i n  f o r  t h e  f i r s t  t i m e  (  R  4 3 + )  a n d  
t h e r e  w a s  n o  e v i d e n c e  a s  t o  t h e  e x t e n t  o f  t h e  o p e r a -
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e v e r  I n t e r m o u n t a i n  h a s  c a l l e d  f o r  p l a i n t i f f ' s  s e r v i c e  
i t  h a s  b e e n  t h e r e  a n d  a v a i l a b l e  a t  t h e  r i g h t  t i n 1 e  a n d  
p l a c e  ( R .  3 4 6 ,  3 4 1 )  b y  r e a s o n  o f  t h e  l e a s e  a r r a n g e -
m e n t  ( R  3 4 3 ) .  
I n  s u m m i n g  u p  t h e  a r g u m e n t s  u n d e r  P o i n t  N o .  
I  A ,  w e  w i s h  t o  e m p h a s i z e  t h e  f o l l o · w i n g :  (  1 )  T h a t  
t h e  o n l y  e v i d e n c e  t h a t  a n y  o f  t h e  p r o t e s t a n t s  h a v e  
p r o d u c e d  a s  t o  t h e i r  a b i l i t y  t o  g i v e  a d e q u a t e  s e r v i c e  
t o  F o r d  f a r m  e q u i p m e n t  d e a l e r s ,  i s  a  s h o " v i n g  o f  
o w n e r s h i p  b y  c e r t a i n  p r o t e s t a n t s  o f  e q u i p m e n t  w h i c h  
c a n  h a u l  t h e  f a r m  m a c h i n e r y  i n  q u e s t i o n .  ( 2 )  T h a t  
t h e  e x p e r i e n c e  o f  e v e r y  F o r d  f a r m  d e a l e r  a n d  t h e i r  
d i s t r i b u t o r  I n t e r m o u n t a i n  i s  t h a t  t h e  s e r v i c e  o f  p r o -
t e s t a n t s  i s  e i t h e r  i n f e r i o r  o r  n o n e x i s t e n t  i n  e v e r y  
p h a s e  o f  t h e  s e r v i c e  w h i c h  t h e y  s e e k  a s  c o m p a r e d  t o  
t h e  s e r v i c e  o f  I n t e r m o u n t a i n  a n d  t h e  p l a i n t i f f .  T h a t  
t h i s  i n f e r i o r  s e r v i c e  i s  m a n i f e s t e d  i n  t h e  l a c k  o f  e q u i p -
m e n t ,  k n o w - h o w ,  a n d  a v a i l a b i l i t y  w h e n  m o s t  n e e d e d .  
W e  s u b m i t  t h a t  i n  s u c h  i m p o r t a n t  f a c t o r s  a s  t h e s e  
a n y  i n f e r i o r  s e r v i c e  w h i c h  c u s t o m e r s  h a v e  c o m e  t o  
a v o i d  o v e r  a  l o n g  p e r i o d  o f  t i m e  a s  i n  t h i s  c a s e ,  o r  
o v e r  a n y  p e r i o d  o f  t i m e ,  i s  i n a d e q u a t e  p e r  s e .  A n y  
r u l i n g  o f  t h e  d e f e n d a n t s  w h i c h  w i l l  w i t h o u t  a  s u b -
s t a n t i a l  b a s i s  o f  f a c t ,  p r o t e c t  t h e  e n t r e n c h e d  p o s i t i o n  
o f  t h e  p r o t e s t a n t s  a n d  e n c o u r a g e  a n d  c r y s t a l i z e  i n -
f e r i o r  a n d  n o n c o m p e t i t i v e  s e r v i c e  i s  \ v i t h o u t  l e g a l  
j u s t i f i c a t i o n  a n d  i s  a r b i t r a r y  a n d  c a p r i d o u s .  A  c a r e -
f u l  p e r u s a l  o f  t h e  r e c o r d  s h o w s  n o  p r a c t i c a l ,  s o u n d ,  
o r  f a c t u a l  b a s i s  f o r  t h e  f i n d i n g  t h a t  t h e  s e r v i c e  o f  
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P l a i n t i f f  r e c o g n i z e s  a n d  c o n c e d e s  t h a t  s o m e  o f  
t h e  p r o t e s t a n t s  h a v e  e q u i p m e n t  t h a t  c a n  a n d  d o e s  
l o a d ,  h a u l ,  a n d  u n l o a d  h e a v y  f a r m  e q u i p m e n t .  v V h i l e  
t h e  e x p e r i e n c e  o f  I n t e r m o u n t a i n  a n d  i t s  d e a l e r s  
i n d i c a t e s  t h a t  t h e  p l a i n t i f f ' s  p a r t i c u l a r  e q u i p m e n t  
i s  s u p e r i o r  f o r  the~r p a r t i c u l a r  p u r p o s e s ,  i t  i s  t r u e ,  
n e v e r t h e l e s s ,  t h a t  s o m e  c o m m o n  c a r r i e r s  h a v e  t r a c -
t o r s  w i t h  A  f r a m e s ,  s o m e  h a v e  f l a t  b e d s ,  n o n e ,  h o w -
e v e r ,  h a v e  c o n v e r t e d  a u t o  t r a n s p o r t s  f o r  h a u l i n g  
t r a c t o r s .  O v e r l o o k i n g  f o r  t h e  m o m e n t  p l a i n t i f f ' s  
s p e c i a l i z e d  e q u i p m e n t  a n d  k n o w - h o \ Y  a s  c o m p a r e d  
w i t h  t h a t  o f  t h e  c o m m o n  c a r r i e r s ,  a  r e a l  p r o b l e m  
t h a t  I n t e r m o u n t a i n  a n d  i t s  d e a l e r s  h a v e  h a d  i s  i n  
n o t  h a v i n g  t h e  c o m m o n  c a r r i e r s '  e q u i p m e n t  a v a i l -
a b l e  a t  t h e  t i m e  a n d  p l a c e  n e e d e d  t o  g i v e  a d e q u a t e  
s e r v i c e  t o  t h e i r  c u s t o m e r s .  T h e  d e f e n d a n t s  f o u n d  
t h a t  t h e  g r e a t  b u l k  o f  t h e  b u s i n e s s  o f  s e l l i n g  a n d  
d e l i v e r i n g  f a r m  e q u i p m e n t  c o v e r s  a  n i n e t y - d a y  p e r -
i o d  e a c h  S p r i n g .  T h i s  i s  t r u e  n o t  o n l y  o f  F o r d  p r o -
d u c t s  w h i c h  I n t e r m o u n t a i n  h a n d l e s  b u t  a l s o  t r u e  o f  
i t s  c o m p e t i t o r s  i n c l u d i n g  A l l i s  C h a l m e r s  C o . ,  J .  J .  
C a s e  C o . ,  J o h n  D e e r e  P l o w  C o . ,  M i n n e a p o l i s  Moline~ 
I n t e r n a t i o n a l  H a r v e s t e r  C o . ,  M a s s e y  H a n · i s ,  a n d  
o t h e r s  a l l  o f  w h o m  t h e  c o m m o n  c a r r i e r s  s e r v e .  T h u s  
t h e  e q u i p m e n t  o f  t h e  c o m m o n  c a r r i e r s  w h i c h  i s  u s u -
a l l y  a v a i l a b l e  n i n e  m o n t h s  o f  t h e  y e a r  f o r  s e r v i n g  
I n t e r m o u n t a i n  a n d  i t s  d e a l e r s  i s  e n t i r e l y  i n a d e q u a t e  
d u r i n g  t h e  p e a k  S p r i n g  s e a r s o n  a t  t h e  p r e c i s e  t i m e  
t h a t  I n t e r m o u n t a i n  m o s t  n e e d s  i t  (  R  3 3 3 ,  3 3 4 ,  3 3 5 ,  
3 3 6 ,  _ 3 3 8 ,  339~ 3 4 0 ,  3 4 1 ,  3 4 2 ) .  B y  c o n t r a s t  w h e n -
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t o  p u l l  t h e  f l a t  b e d  t r a i l e r ,  b e i n g  e q u i p p e d  w i t h  t h e  
. \  f r a m e ,  i s  u s e d  t o  l o a d  a n d  u n l o a d  t h e  f l a t  b e d ;  a n d  
i t  i s  o p e r a t e d  i n  t h e  l o a d i n g  a n d  u n l o a d i n g  b y  t h e  
s m n e  m a n  w h o  d r i v e s  i t  d u r i n g  t h e  h a u l .  T h e s e  
d  i~tillrtive f e a t u r e s  a r e  n o t  h a d  b y  a n y  o f  t h e  c o m -
m o n  c a r r i e r s .  T h e  s u p e r i o r i t y  o f  t h i s  s e r v i c e  o v e r  
a n y  o t h e r  a v a i l a b l e  s e r v i c e  i s  n 1 a d e  e v i d e n t  b y  t h e  
e x p e r i e n c e  o f  t h e  d e a l e r s  a n d  I n t e r n 1 o u n t a i n .  
l \ 1 r .  E g a n  t e s t i f i e d  ( R  2 4 9 ,  2 5 0 ,  2 5 1 )  t h a t  a  b a l e r ,  
b e i n g  a  v e r y  i n t r i c a t e  p i e c e  o f  m a c h i n e r y  a n d  v e r y  
h e a v y  a n d  b u l k y ,  m u s t  r e a c h  t h e  d e a l e r s  w i t h  a  
m i n i m u n 1  a m o u n t  o f  h a n d l i n g ,  a n d  f r o m  t h e  e x p e r -
i e n c e  o f  a  h a u l  o f  a  b a l e r  b y  t h e  p l a i n t i f f  t o  h i m ,  h e  
f o u n d  i t  t o  h a v e  b e e n  d o n e  s k i l l f u l l y  a n d  w i t h  a  
c o n s i d e r a b l e  s a v i n g  o f  t i m e  a n d  m a n p o w e r  o v e r  t h e  
s e r v i c e  o t h e r w i s e  a v a i l a b l e .  M r .  W e i r ,  c o - p a r t n e r  
a n d  m a n a g e r  o f  I n t e r m o u n t a i n ,  s t a t e s  t h a t  I n t e r -
m o u n t a i n  n e v e r  u s e d  c o m m o n  c a r r i e r  s e r v i c e  o n  
f a r m  e q u i p m e n t  o t h e r  t h a n  t r a c t o r s  b e c a u s e  t h e  
i t e n 1 s  f o r  t r a n s p o r t a t i o n  w e r e  t o o  b i g  a n d  u n w i e l d y  
a n d  t h e  c o m m o n  c a r r i e r s  d i d n ' t  h a v e  t h e  t e c h n i q u e  
t o  h a n d l e  s u c h  i t e m s  a n d  t h e r e f o r e  t h e y  a t  I n t e r -
m o u n t a i n  h a d  b e e n  h a n d l i n g  i t  t h e m s e l v e s  ( R  3 6 7 ,  
3 6 8 ) .  
3 .  D e a l e r s  d e m a n d ,  a n d  h a v e  b e e n  a c c u s t o m e d  
t o  r e c e i v i n g ,  t h e  s e r v i c e  n o w  o f f e r e d  b y  t h e  p l a i n t i f f  
a n d  p r e v i o u s l y  s u p p l i e d  b y  I n t e r m o u n t a i n .  S u c h  
s e r v i c e  i s ,  a t  p r e s e n t ,  t h e  o n l y  a d e q u a t e  s e r v i c e  a v a i l -
a b l e .  
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tion at this time except the indirect evidence that at 
any time of the year other than the ninety day 
period in the Spring there was relatively little haul-
ing to be done. It then appears that the defendants 
notified the plaintiff of his need for legal authority 
to haul (R 143), and thereafter he acquired special 
permits from the defendants to do so (R139, 140) 
until March 24th when the plaintiff leased the equip-
ment back to Intermountain ( R 143, and Protestants 
exhibit 6). 
In view of the above it appears quite arbitrary 
on the part of the defendants to find "a large part 
of the transportation service perforn1ed by plaintiff 
for Intermountain has been performed in open viola-
tion of the laws of Utah." 
If there has been any violating of the laws by 
plaintiff, it has been of the type and nature under 
\Vhich the Ashtons operated in the case of Uintah 
Freight Lines et al v Public Service Commission et al 
229 P 2d 675, 677 wherein this Court said, "it is not 
a principle of universal application that one \vho 
violates the law cannot be granted authority to op-
erate as a carrier. Indeed situations may arise in 
which the Commission might find it consistant vvith 
its duty to the public to award carriers' rights even 
where there had been law violations. Our statutes 
do not prohibit granting of a permit to one who has 
violated the law. The matter of illegal operations 
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is certainly an important factor for the Commission 
to consider, but it is still for the tribunal to deter-
mine whether, under all of the circumstances shown 
by the evidence, the statutory requirements for is-
suance of a permit have been met, and the public 
interest and the interest of the parties involved will 
be served by granting the application." This Court 
further observed, "it is true that the applicant intro-
duced evidence of the type of service that had been 
afforded the shippers whom it desired to continue 
to serve, and in so doing showed a practice which was 
technically contrary to law. However, the shippers 
indicated that this was the type of service required 
by them, in order to compete with other business 
establishments. Thus, the type of service of appli-
cants so far as past performance is concerned appears 
to have been developed in response to the need of 
the shippers, rather than having been used to build 
up a need for those services. The need existed on the 
part of the shippers and the appll.cant had merely 
been filling that need." In this connection the facts 
correspond precisely with the case at bar. 
POINT NO. II 
THE GRANTING OF THE PERMIT FOR 
WHICH PLAINTIFF HAS APPLIED WILL NOT 
REDUCE THE BUSINESS OF ANY OF THE 
PROTESTANTS. 
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The uncontroverted evidence 111 support of this 
proposition is given by l\!Ir. \Veir (R 366) vvho said: 
·'\Ve hauled ourselves when we ovvned the equip-
ment about the same percentage that vYe would 
expect a contract carrier to haul or vvhich Rudy had 
hauled for us when his equipment was operated for 
us on any basis." Mr. VVeir has no desire to be in 
the transportation business ( R333) but he and his 
predecessors at Intermountain have found from ex-
perience that the common carriers \Vere not doing 
llte job that its dealers demanded, and in order to 
keep its dealers satisfied, Intermountain itself devel-
oped its own transportation service which Mr. vVeir 
''inherited" vvhen he acquired the Intermountain 
business. So that he could get out of the transpor-
tation business but still maintain the service he had 
been rendering his dealers, he sold the plaintiff the 
specialized equipment vvhich Intermountain had 
been using so that plaintiff could do the job that 
Intermountain had been doing. This will not cut 
into the common carriers' business, for the evidence 
is that Intermountain will continue to use the com-
mon carriers approximately the same amount as 
they have in the past (R 343, 367, 368), and that 
this supplementary use of the common carriers will 
probably increase as Intermountain's business in-
creases ( R 368) . 
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POINT NO. III 
THE GRANTING OF SAID PERMIT \YILL Air 
LOW PLAINTIFF TO COMBINE THE OPERA-
TIONS OF HIS PRESENT COMMON CARRIER 
RIGHTS WITH THAT OF HIS PROPOSED CON-
TRACT CARRIER RIGHTS FOR GREATER EF-
FICIENCY AND THE ELIMINATION OF 
WASTEFUL TRIPS OVER OUR HIGH\iV A YS. 
According to plaintiff's testimony ( R 147, 4+8. 
449, 450) he now has common carrier rights to haul 
wrecked automobiles. Under this operation his 
truck goes empty to the V\Tecked ·car and comes back 
with the load. If the Ford dealers could be st>rved 
by plaintiff instead of Intermountain, plaintiff could 
usually leave with a load of farm equipn1ent and 
could return with a load of wrecked cars. Thus 
plaintiff's entire operation would be more efficient 
and the use of our highways would thereby be re-
duced. This court has expressed its approval of this 
type of efficiency and highway preservation <Cant-
lay and Tanzola Inc. et al v Public Service Commis-
sion 233 P 2d 344) . 
POINT NO. IV 
SINCE ALL THE CONDITIONS REQUIRED BY 
LAW FOR ISSUING THE PERMIT WHICH 
PLAINTIFF SEEKS HAVE BEEN MET AND 
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COlVIPLIED WITH, TI-lE DEFENDANTS A-
BUSED THEIR DISCRETION BY NOT ISSUING 
TI-lE SAME. 
The Findings of Fact of the defendants n1akes 
no reference to the provisions of 54-6-8 Utah Code 
Annotated 1953, except as to the matter of the ade-
quacy of the present service which is discussed above 
under Point No. I. In the absence of any finding 
against the plaintiff as to the other requirement of 
said Section it may be assumed that the finding they 
did make was the only finding against him, and that 
the other requirements and conditions have been 
met. That such an assumption may be made appears 
reasonable from the defendants' silence on these 
points and from their effort to support their decision 
here in every way possible. In Rovvley v Public 
Service Commission et al 112 Utah 116 vvhere other 
problems and somewhat dissimilar facts V\'ere in-
volved, a principal vvas stated which is applicable, 
nevertheless, to the facts of the case at bar and fur-
ther supports the assumption: "Many of these opera-
tors had substantial investments in the business and 
had acquired the privilege to operate with consent 
of the State. Considering the dates used in the act, 
they had been operating on the roads for at least 
'J years, and it is reasonable to assume that there 
would be no necessity for them to establish the fol-
lowing facts: That their vehicles would not unduly 
burden the highways over which they had been oper-
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ating; that their operations would not be detrimental 
to the best interest of the people of the state or the 
people of the localities served; that their trucks would 
not unduly interfere with the travelling public and 
that their employment would not subject shippers 
to the hazards of dealing with irresponsible carriers. 
It is further reasonable to assume that their services 
were needed and desired. Had they not been it is 
doubtful that the operations would have continued 
over a period of 5 years." 
Because of the reasons argued under Point I 
we submit that the finding against the plaintiff is 
without merit. Since the defendants' finding is not 
supported by the evidence and is arbitrary, and all 
the conditions for issuing the permit are present there 
is a duty resting in the defendants to issue to the 
plaintiff the permit which he seeks, and this court 
should so direct. 
CONCLUSION 
From the foregoing the following facts appear: 
A. That the service of the common carriers is 
not adequate when compared to Intermountain's 
own service or that which plaintiff now offers. 
B. For many years Intermountain has served 
its own dealers with its own loading, hauling and 
unloading equipment and has also used the services 
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of the common carriers vvhen supplementary help 
was needed. 
C. That the owners of Intermountain do not 
want to be in the transportation business unless they 
have to, but they will continue their own transport-
ing operations if necessary, rather than reduce the 
service to their dealers by using the common cal'-
riers exclusively. 
D. That Intermountain desires plaintiff to 
transport precisely what Intermountain has. been 
transporting itself. That this can be done if plain-
tiff has a contract carrier permit. 
E. That if plaintiff acquires said permit, the 
amount of business of the common carriers will not 
be reduced nor will their business be harmed thereby. 
F. That plaintiff already has common carrier 
rights to haul wrecked cars and if he had the permit 
which he now seeks, his operations under the con1-
bined contract carrier permit and common carrier 
rights would be more efficient and the use of the 
State's highways would be reduced. 
G. That defendants' refusal to issue plaintiff 
the permit which he here seeks served no good pur-
pose and retarded progress in the business here in-
volved. Defendants failed to make Findings of Fact 
in accord with the record which findings were ad-
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verse to plaintiff and therefore arbitrary and capri-
cious. 
H. The defendants failed to issue said permit 
according to the duty placed on them in 54-6-8 Utah 
Code Annotated 1953. 
Therefore plaintiff respectfully submits that 
this court should 
1. Vacate the said Order of the defendants; 
2. Order the defendants to issue the permit 
which plaintiff seeks. 
Respectfully submitted, 
WILKINSON & SMOOT 
Attorneys for Plaintiff 
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